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size-of-grantin Parish benchmark. Id. at 1088.applicantsAmerican Orleans
using pre-grantswhose were calculated might purposeOne well wonder what
Cross-Ap-Def.-Appelleestorm value. See meanderings pos-these have other than to

30;Br. atpellant Keegan ReplyRobin see impactdisparateit hurdles for future
ofMaj. Op. Regardlessalso at 1082. purpose,claims. their the com-Whatever

correct,is neither the 2000which number by majority unnecessarythe are toments
proffered by plaintiffs,dataU.S. Census the of Becauseappeals.resolution these

African-Americans in New Or-showing argued by par-these issues were not the
likely than home-leans are more white (Keegan’s passingties in their briefs as-

in to own homes withowners New Orleans authoritysertions bare of fail to conform
values, PolicyLinklower nor the 2008 App. 28(a)(9)(A)),to Fed. R. P. and the

allstudy, groupswhich African-American on rec-appeals pre-discoveryare based a
togetherinhomeowners Orleans Parish

Keegan pres-ord inasmuch as refused tolevel,regardless dispa-of income allow for
ent statistical data on the Road Homeimpact analysisrate as to non-LMI Afri-
Program challenge plaintiffs’to evidentia-can-American homeowners in Orleans

court,ry inproffer the district ruminationsevidence, in-Parish. Plaintiffs’ anecdotal
regarding disparate analysisimpact andcluding congressional testimony, does not
alternative statistical benchmarks aredata,disaggregatedfill gap.the Without
properly day.left for anothershowing regardingthe African-American

ineligibleare for isapplicants who ACGs
give [plaintiffs]“too to the likelihoodweak

required preliminaryof success for a in-
junction.” Maj. Op. at 1080.

result,court,The as a need not address
preliminary injunctionthe other three fac-

FDA,Inc. v. 449Apotex,tors. See F.3d 639 F.3d 1093
1249, (D.C.Cir.2006); Maj. Op.1253-54 at America, AppelleeUNITED ofSTATES

however,noting,1088. It bears that the
v.majority strange disposingtakes a turn in

appeals. reaching Keegan’sof these In PAPAGNO, Appellant.Victor
evidentiary objection, majoritythe mean-

No. 09-3002.theorydisparate impactders into —without
authority, e.g., Maj. Op.citation to at 1085- Appeals,United States Court of

86,1087 suppositionsinto benchmark—and ofDistrict Columbia Circuit.
by partiesnot briefed the much less ar-

21,Argued Oct. 2010.court, 1087-88,ingued the district id. at
up only rejectedand set to be without 26,AprilDecided 2011.

record evidence on either side of the new
ignoring support forconstructs while

plaintiffs’ evidentiary proffer, id. at 1088.
majority’s analysis require-The statewide

1085-86,ment, id. at suffers from similar
noted,and, argument byflaws as that
properlynot before the court.Keegan is

way, majority spec-the theAlong even
mightrecipientsulates that white have

different,under adisparate impact claims



83

Trosman,III and Elizabeth Assistant U.S.
Attorneys.

Before: GRIFFITH and
KAVANAUGH, Judges,Circuit and
EDWARDS, Judge.Senior Circuit

Opinion for the byCourt filed Circuit
Judge KAVANAUGH.

KAVANAUGH, Judge:Circuit

Papagno goal:Victor had a to collect
or,every computertwo of kind of as he

it,phrased to build the “Noah’s Ark of
Computer buyland.” Unable to such a
collection, he decided to steal it. Over 10

19,709years, he pilfered pieces of comput-
er equipment employer,from his the Naval
Research Laboratory.

After caught, Papagnohe was pled
guilty and was sentenced to 18 months in
prison.

sentencing,At the Government request-
ed that the Papagno payCourt order to
the Naval Research Laboratory about
$160,000 in restitution. That amount
would cover the Laboratorycosts the in-
curred in conducting an internal investiga-

wrongdoing.tion of the The Government
argued that such requiredrestitution was

Mandatoryunder the Victims Restitution
3663A(b)(4).§Act. See 18 U.S.C. That

Act mandates restitution to certain crime
victims “for lost income and necessary

care, transportation,child and other ex-
penses duringincurred inparticipation the
investigation prosecutionor of the offense
or at proceedingsattendance related to theBeverly Dyer,G. Assistant Federal Pub-

Id.offense.”Defender,lic argued the cause for appel-
lant. her on theWith briefs was A.J. questionThe in this case is whether the
Kramer, Federal Public Defender. Neil costs of the Naval Laboratory’sResearch

Jaffee,H. Assistant Federal Public De- investigationinternal constituted “neces-
fender, appearance.entered an sary ... expenses during partic-incurred

Barber,Jeremy ipation investigationS. in the prosecutionAssistant orU.S. Attor-
ney, argued the cause for of the offense.” Theappellee. agreedDistrict CourtWith
him Machen,on the brief were Ronald C. with the Government that the costs of the
Jr., Attorney, RoyU.S. and investigationW. McLeese internal qualified under that
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By AugustPa- built to store his collection.therefore orderedThe Courtstatute.
$160,000 19,7092007, piecesthe home ofrestitution for he had takenpagno payto

during itsby Laboratorythe of 37expended equipment averagecomputer —an
investigation. week, week, years.internal for 10per everyitems

Laboratory apparent-Naval ResearchTheThe statute authorizes restitution
ly propertynever noticed that its was... incurred dur­“necessary expensesfor
missing.investigationin orparticipation theing

Investigative Ser-the offense.” We do not The Naval Criminalprosecution of
essence, Navy’s equivalentto restitution for the ofread that text authorize vice—in

internal in­organization’sthe costs of an of the theft in 2007.the FBI —first learned
here)(asvestigation, at least when the. tipped by Papagno’swas offThe NCIS

requiredneitherinvestigationinternal was might expected,be now his ex-wife—as
investigatorscriminalrequested bynor the Investigators then obtained a searchwife.

view,In our an internalprosecutors.or medleythe of ma-warrant and discovered
requiredthat is neither norinvestigation Papagnochines had collected. The subse-

orrequested by investigatorscriminal prosecution Papagnocriminal of wasquent
organiza­theprosecutors does not entail Attorney’sbyconducted the United States

investigationin or“participationtion’s the Prose-Office for the District of Columbia.
(emphasisId.prosecution of the offense.” eventuallyoffice filed ancutors from that

added). supported byOur conclusion is information, Papagno pled guilty.and
restitution stat­the existence of other

Meanwhile, the Naval Research Labora-applicableutes—not here—in which Con­
tory everythingrecovered almost that Pa-in terms thatgress provided for restitution
pagno stole. For reasons that remain un-internalplainly cover the costs of an inves­
clear, however, Laboratory spentthe thentigation. conclusion is further but­Our

$159,183.15an on an elaborateadditionalby statutory “necessary”:the termtressed
3,500-hour investigation regardinginternalinvestigation can­The costs of an internal

that was worth as little aspropertynecessary if the investi­not be said to be
$120,000. no evidence suggestingThere isgation required requestedwas neither nor

investigatorscriminal from thethat theby investigators prosecutors.criminal or
from theprosecutorsNCIS or the U.S.judg-reverse the District Court’sWe

Attorney’s Office asked the Naval Re-orderingment restitution.
Laboratory internalsearch to conduct its

investigation. The Government does notI
Laboratorythat officials ordereddisputespecial-Papagno computerVictor was a
investigationinternal “for their owntheby the Naval Research Labo-employedist

purposes.”ratory in of Inthe District Columbia.
1997, to from the Laborato-beganhe steal the Government ar­sentencing,At
ry. apparently thought nobodyPapagno gued Mandatorythat the Victims Restitu­

computerhomewould notice when he took therequired Papagno paytion Act to for
equipment. Laboratory’sof the Naval Researchcosts

investigation. The District Courtinternalcomputers,years, PapagnoFor 10 stole
with the Government and orderedagreedmonitors, and other items. Heprinters,

to reimburse the Naval ResearchPapagnobasement, astockpiled them in his friend’s
$159,183.15Laboratory the cost of itsforbasement, storageanother friend’sfather’s

ap­The onfour-ear, 2,775- investigation.internal issuelocker, two-story,and a
statutory interpretation; ourgarage Papagno peal concernssquare-foot detached
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interpreta­ tionary authorityreview of the District Court’s to order restitution to
tion is de novo. See United States v. victims of most federal crimes. See John
Ventura, 870, (D.C.Cir.2009);565 F.3d 875 Beloof,& DouglasW. Gillis E. The Next

Seafoods, Worthing­see also Icicle Inc. v. aStep Maturing RightsVictim Move-for
ton, 709, 714, 1527,475 U.S. 106 S.Ct. 89 Enforcing Rightsment: Victim inCrime

(1986) (if appellateL.Ed.2d 739 an court McGeorgeCourts, 689,the 33 L. Rev. 690
that the District Court’s factual“believe[s] (2002). The statute authorizes restitution

unassailable,findings but that the[are] (1)categoriesfor three of costs: the value
proper misappliedrule of law was to those (2)of property; expenseslost the of recov-
findings, [may]it the Districtreverse[] ering bodily injury,from such as medical

judgment”);Court’s Pullman-Standard v. (3)expenses; and funeral costs. See
Swint, 273, 287, 102 1781,456 U.S. 72S.Ct. 3579(b)(1) (codified§Pub.L. No. 97-291 at(1982) (“ifL.Ed.2d 66 a district court’s (lost3663(b)(1))§ property);18 U.S.C. id.
findings rest on an erroneous view of the

3579(b)(2) (codified§ at 18 U.S.C.law, basis”);they may be set aside on that
3663(b)(2))§ (bodily injury); id.Harry Elliott,T. Edwards & Linda A.
3579(b)(3) (codified§ at 18 U.S.C.(2007).Federal Standards of Review 5
3663(b)(3))(funeral costs).§

II Legislation enacted in 1994 authorized
category §another of costs in a 3663The relevant statute in res-this case re-

quires restitution “for lost income provisionand nec- titution order. That new em-
care,essary child transportation, and other powers courts to “reimburse the victim for

expenses during participationincurred in care,lost necessaryincome and child
investigation prosecutionthe or of the of- transportation, expensesand other related

fense or attendance at proceedings related participationto in investigationthe or
3663A(b)(4).§to the offense.” 18 U.S.C. prosecution of the offense or attendance at

The question is whether the costs of the proceedings relatéd to the offense.”
Laboratory’sNaval Research in-internal 40504,§Pub.L. No. 103-322 108 Stat.

vestigation “necessarywere ... expenses (codified1796, 1947 at 18 U.S.C.
during participationincurred in the inves- 3663(b)(4)).§ language,That as we will

tigation prosecutionor of the offense.” Id. explain, is similar languageto the em-
added).(emphasis

inployed mandatorythe restitution stat-
ute at issue in this case.A

1996, CongressIn passed and PresidentbeginWe with an overview of the statu-
approvedClinton the statute at issuetory landscape with respect to restitution.

Mandatoryhere —the Victims RestitutionFederal maycourts order restitution
204,§Act. Pub.L. No. 104-132 110 Stat.only when statutes authorize restitution.

(1996) (codified1214, 1227 at 18 U.S.C.1982,Until federal law authorized restitu-
3663A). indicates,§ As its title that Actonlytion partas of a proba-defendant’s

requires restitution in certain federal caseschangedtion. That when Congress passed
involving bya subset of the crimes coveredReagan signedand President the Victim
the Victim and Witness Protection Act ofand Witness Protection Act of 1982.

(Recall Act,1982. that under the 19823579, 1248,§Pub.L. No. 97-291 96 Stat.
restitution is(codified discretionary, not mandato-3663).§1253 at 18 AU.S.C.
ry.) subjectThe subset of to man-crimesproduct rightsof the victims’ movement

1970s, datorypicked upthat had steam in restitution includes certain violentthe that
providesAct federal propertycourts with discre- crimes and For thecrimes.
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the offense.” 18 U.S.C.Mandatory lated toapplies,to which it thecrimes
§requiresAct of 1996 3663.RestitutionVictims

categories offor the same fourrestitution • crimes,For a subset of those federal
discretionarybycovered the 1982costs costs arecategoriesthe same four of

Act,Protection asVictim and Witness restitution,mandatory onesubject to
(1) (2) the ex-property;lostamended: againof which is “lost income and
recovering bodily injury,frompenses of care, transportation,necessary child

(3)expenses; funeralsuch as medical duringincurredexpensesand other
(4)costs; necessaryand “lost income and participation investigationin the or

care, ex-transportation, and otherchild of the offense or attend-prosecution
induring thepenses participationincurred to the of-proceedingsance at related

investigation prosecutionor of the offense §fense.” 18 U.S.C. 3663A.
related to theproceedingsor attendance at • crimes, thereidentityFor federal theft

offense.” Id. subject tocategoriesare five of costs
discretionary restitution —the four cat­grantedA 2008 statute courts additional
egories rangefor the broad of federaldiscretionary authority to order restitu-

kind,crimes listed above and a fifth202,§ 122 Stattion. Pub.L. No. 110-326
reasonably by the vic­spent“the time(2008).3560, author-provision3561 That

tim in an to remediate theattemptidentityofizes restitution to victims
byor actual harm incurredintendedidentityonlytheft —but to victims of

the victim from the offense.” 18the value ofequaltheft —in “an amount to
3663(b)(6).1§U.S.C.by the victim inreasonably spentthe time

the intended orattemptan to remediate
Bthe victim frombyactual harm incurred

3663(b)(6).§18the offense.” U.S.C. in theThe issue this case concerns
sort, willLanguage explainof that as we by thecategoryfourth of costs covered

below, anfurther would cover the costs of mandatory1996 statute: “lost income and
investigation.internal care,necessary transportation, andchild

expenses during partic-other incurredfar, legislationthe enactedupTo sum so
investigation prosecutionin the oripation1982, 1994, 1996,in and 2008 has created

proceedingsof the offense or attendance atfollowingregimethe for restitution:
related to the offense.” 18 U.S.C.• crimes,rangea broad of federalFor

3663A(b)(4).§ theWe must determinecategoriesthere are four of costs sub-
“necessary expenses... in-meaning ofrestitution,ject discretionaryto one of

during participation in the investi-currednecessarywhich is “lost income and
gation prosecutionor of the offense.”care, andtransportation,child other

with,participation begin singularto in the To the “offense”expenses related
3663A(b)(4)§the to in is of courseinvestigation prosecutionor of of- referred

Theproceedingsat re- the criminal offense of conviction.fense or attendance

trafficking(peonage, slavery,§ and inthe Victim and Witness Pro- 15931. In addition to
crimes);(sexMandatory §persons);Resti- 18 U.S.C. 2248 18tection Act and the Victims

(sexualAct, exploitation§ of chil-tution several other statutes authorize U.S.C. 2259
dren); (domestic violence);§specificfor offenses. See 18 U.S.C. 18 U.S.C. 2264restitution

fraud);43(c) (telemarketing(damaging interfering §en- 21§ or with an 18 U.S.C. 2327
animals);involving 853(q) (amphetamine§ and metham-terprise 18 U.S.C. U.S.C.

offenses).violations);228(d) (child phetaminesupport§ 18 U.S.C.
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say they participatebut no one thatsingular “investigation prosecution”or of would
in- performance.“the offense” is therefore the criminal in the

usuallythatvestigation prosecutionand is “partic-ofdictionaryThe definition
byconducted the FBI or other federal taking partis the “act of or shar-ipation”

investigators and the local StatesUnited Heritagesomething.”in Americaning
Attorney’s office. The Government does Dictionary English Languageof the 1319

arguenot otherwise. (3d ed.1996); see also Black’s Law Dictio-
narycentral questionThe here concerns the 2009) (“The(9th1229 act ofed.

statutory “participation.”term The Gov- part-in ataking part something, such as
argues “participationernment that in the trial.”).crime,a anership, or

investigation prosecutionor of the offense” parlancewith common andConsistent
anything significantlymeans that assists definition,the thedictionary Supreme

investigation prosecution.the criminal or rejected the thatpropositionCourt has
positsThe Government that the Naval Re- equals“aid” In Reves v.“participation.”

Laboratory’s investigationsearch internal
Young, example,& for theErnst Court

of Papagno’s wrongdoing “par-constituted
“partici-considered whether the wordinticipation investigation prosecu-the or

pate” a synonymused in RICO—is—asthetion of offense” because it assisted the
170, 178-79,for “aid and abet.” 507 U.S.criminal investigators prosecutors.or

(1993).1163,113 122S.Ct. L.Ed.2d 525
disagreeWe "withthe Government’s ef- The “participate”Court held that does not
equatefort to the terms “assistance” and cast so abroad net: Individuals do not

“participation.” In common parlance, the ...“participate in the conduct of ... af-
equivalent.two terms are not The compa- simply theyfairs” because “aid and abet”

ny providesthat electricity powerto the 179,the affairs. Id. at 113 1163.S.Ct.
system argumentssound at our oral as- “Instead, recognized ‘par-the thatCourt

proceedings, employeessists the but its
ticipate’ appears to have a narrower

ordinarilyare participatednot said to have 178,meaning.” atId. 113 S.Ct. 1163. It
in argument. Engineersthe oral who de-

understandingadded that the “common of
effort,sign weaponssoldiers’ aid the war

‘participate’”the word is “‘to take partengineersbut the are not thought par-to
179,in.’” (quotingId. at 113 S.Ct. 1163war; rather,ticipate in the they are said to

Webster’s Third New International Dic-provide support. Fans at a basketball
tionary (1976)).1646 In Pennsylvaniagame might help the home team win the
Department Yeskey,v. theCorrectionsof(and man”),game earn the title “sixth but
Supreme again “partici-Court definedeven the fans who wear jerseys and are
pate” as to “have a share in common withgiven sign bythe choke the opposing
others; share,partake;to as in a debate.”playerteam’s star do not participate in the

206, 211, 1952,524 U.S. 118 S.Ct. 141game. http://www.youtube.com/See
(1998) (quotingL.Ed.2d 215 Webster’swatch?v=UrtVZftjbhk. A health insurance

Dictionary (2dNew International 1782company may forpay patient’s operation,a
ed.1949)).the participatebut insurer does not in the

Applying understandingthe commonoperation hospital.at the The hardy Bos-
definition,dictionaryand as well as thecupswhotonians hold of water on the side

marathon, Supreme precedents, we concludehelpof the road in Court’srunners the
Laboratorythat the Navaltheybut do not themselves in Research wasparticipate

the race. The inprovide participating investiga-officers who securi- not the criminal
assist,ty Taylor certainlyat a Swift show prosecution Papagnotion or of when it
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that has notinvestigation.2 investigationconducted its internal The nal least one—at
criminalrequired requested bybeen orinvestigators prosecutorscriminal and nei­

investigators prosecutorsor furtherrequired requestedther nor the Laborato­ —is
by Congress’sbuttressed 2008 amendmentIndeed,ry’s investigation.internal the

discretionaryto the restitution statute.thatacknowledgedGovernment itself Lab­
above, CongressAs we noted in 2008 au­oratory the internal in­officials conducted

“an equalthorized restitution for amountvestigation purposes.”“for their own The
reasonablyto the value of the time spentLaboratory’sthe internalpossibility that

by attemptthe victim in an to remediateinvestigation later the crimi­might assist
the or actual harm byintended incurredinvestigation prosecutionnal or exam­—for
the victim from the offense.” 18 U.S.C.inple, plea negotiations not mean—does

3663(b)(6).§ That languagekind of en­thethose who conducted internal investi­
the ancompasses reasonable costs of or­gation taking partwere somehow in the

ganizational investigation,victim’s internalseparate, investigation prosecu­criminal or
investigationeven if the internal nei­wasby investiga­tion the criminalconducted

required requested byther nor the crimi­prosecutors.tors and
investigators prosecutors.nal or Suchoddity argu-The theof Government’s

language would authorize the restitutionment even whenapparentbecomes more
case,the inseekingGovernment is this if itwe organization’sconsider that an internal

to crime.applied Papagno’s But it doesn’t.investigation begincould either before or
Congress limited that new provision toinvestigation begins.after the criminal If
identity Congresstheft crimes. And didassisting investigationthe criminal were

language mandatorynot add similar to theenoughalone to constitute “participation”
at inrestitution statute issue this case. Asin the criminal investigation, as the Gov-

stated,Supremethe has oftenCourt when
argues,ernment then even an internal in-

“Congress particular languageincludes in
vestigation precededthat the criminal in-

one section of a statute inbut omits it
vestigation qualify “participation.”could as Act,another gen­section of the same it is
That result seems anomalous at best: Af- erally presumed Congressthat inten­acts

all, ordinarily participat-ter one cannot be tionally inpurposely disparateand the in­
ing something yetin that begun.has not Holder,clusion or exclusion.” v.Kucana

-reading “partic­ -, 827, 838,Our of the term U.S. 130 S.Ct. 175
(2010).3ipation” organization’sto exclude an inter- L.Ed.2d 694 We thus must as-

investigation” gener- Congress2. An "internal a term that inis "demonstrated CERCLA that
ally provideorganization recoverywhen it knew how to for theused an asks an attor- of

costs,cleanup languageand ... theney, investigator, used toor auditor to look into sus-
define the remedies under RCRAwrongdoing does notpected organizationwithin the

remedy.”determine, provide Meghrigthat v. KFC West­example,and for what went
ern, Inc., 479, 485, 1251,accountable, 516 U.S. 116 S.Ct.wrong, whom to hold and how

(1996);L.Ed.2d134 121 see also Unitedprevent problem.to recurrence of the
York,CityStates ex rel. Eisenstein v. Newof

language always3. The dissimilar need not 928, 2230, 2235,556 U.S. 129 S.Ct. 173
have been enacted at the same time or found (when(2009) "CongressL.Ed.2d 1255 in­

example,in the statute.same For the Su- particular languagecludes in one section of a
preme pointed languageCourt to in the Com- statute but omits it in another of thesection
prehensive Response, Act,Environmental Com- generally presumedsame it is that Con­

(enacted 1980)pensation, Liabilityand Act in gress intentionally purposelyacts and in the
interpreted exclusion”);when it the Resource Conserva- disparate inclusion or Dean v.

(enacted 1976) States, 568, 1849,Recoverytion and Act in to United U.S. 129556 S.Ct.
1854, (2009) (same);exclude reimbursement for certain environ- 173 L.Ed.2d 785 Nken v.
Holder, 418, 1749, 1759,cleanupmental costs. The Court reasoned 556 U.S. 129 S.Ct.
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(in by the crimi­intentionally thing required requested2008 orCongresssume acted
before) decidingand in when to authorize haveinvestigators prosecutors.nal or We

restitution for costs of the kind associated seeing how a victim can be said totrouble
investigations. generallywith internal See investigationin orparticipate the criminal

Denver, N.A. v.Central Bank First (as here) conductingwhen it isprosecutionof
N.A.,Denver,Bank 511Interstate U.S. investigationof for its ownits own internal

164, 176-77, 1439,114 S.Ct. 128 L.Ed.2d investigationinternal nei­purposes—an
(1994).119 required requested byther nor criminal

problemOne final and additional with investigators prosecutors.4or
the Theposition:Government’s statute clear, although todayTo be we hold that

onlyhere authorizes restitution for “neces- the not reach the costs of anstatute does
indeed,sary” costs. It impossi-is difficult— internal that was not re­investigation

argue investigationble—to that an internal quired requested by the criminalor inves­
required requested byneither nor criminal tigators prosecutors,or we do not mean to

investigators expense necessaryan forwas
alwaysthatsuggest the statute covers the

Laboratory’s partic-the Naval Research
opencosts of one that was. leaveWeipation in the orinvestigation prosecution

whether and under what circumstances theview,of the offense. In our the term
investigationcosts of an internal would be“necessary” further thedemonstrates

required requested bycovered if or crimi­problems with the interpre-Government’s
nal investigators prosecutors.5orstatutory provision.tation of this

Papagno’sIt is true that activitiesanalysis,the above ques-Under the next
caused, sense,in Palsgrafíansome thetion qualifybecomes: What costs do as

bycosts incurred the Naval Research Lab-...“necessary expenses duringincurred
oratory investigation.for internalits Butparticipation in investigation prose-the or

particular provisionthis restitution —un-cution of the offense”? think thatWe
rightlike some others —does not afford aclearlystandard encompass,would for ex-

to reimbursement for all costs caused inample, the costs associated with a victim’s
bysome sense the defendant. This is notwire,wearing a at request,the FBI’s to a

a consequential damages statute. Thismeeting with a Itwitness. would also
text has a narrower focus. We cannotexpenseinclude the involved in producing

languagedistort the of thisin statute toresponse subpoenadocuments to a or
objectivedocument In achieve an that its text does notrequest. examples,those

however, doingthe victim is at least Congresssome- reach. of course remains free to

(2009) (same); attending173 L.Ed.2d 550 v. 4.Carcieri Costs incurred from FBI inter-
Salazar, 379, 1058, 1065, views, grand jury proceedings, pro-555 U.S. 129 S.Ct. and trial

(2009) (same); ceedings172 qualifyL.Ed.2d 791 also for underAllison En- restitution
Sanders, 3663A(b)(4).gine explicitly provides§Co. v. United States ex rel. The statute553

671,662, 2123, by specifyingU.S. 128 S.Ct. 170 restitution for those costs cover-L.Ed.2d
(2008) (same); Gonzales, ageLopez proceedingsfor “attendance at1030 v. related to549

47, 55, 3663A(b)(4).625, §the offense.” 18 U.S.C.U.S. 127 S.Ct. 166 L.Ed.2d 462
(2006) (same); Rumsfeld,Hamdan v. 548 U.S.
557, 578, 2749,126 S.Ct. 165 L.Ed.2d 723 particularly5. It is not common for criminal
(2006) (same); Burlington & investigators organizationNorthern Santa to ask an to con-

White, 53, 63,Ry.Fe v. investigation.548 U.S. 126 S.Ct. duct an internal Criminal in-
2405, (2006) (same princi- vestigators activity165 L.Ed.2d 345 tend to think such can
ple); compromise investigationS.D. Warren Co. v. Maine Board Envi- the criminal or sub-of

Protection, 370, 384, sequent prosecution example, byronmental 547 U.S. 126 multi-—for
1843, (2006) (same). plyingS.Ct. 164 L.Ed.2d 625 witness statements.
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statute, it has doneupdatealter or the as
with restitution statutes on several occa- (asthe of the date theless value
sions. returned) any partis of ofproperty

conclusion,reaching recognizeIn our we returned;propertythe that is
appealsthat several other courts of have (2) resultingin the case of an offense

the restitutiontaken a broader view of bodily includingin injury to a victim
See, e.g.,at here. Unitedprovision issue chapteran offense under 109A or

(2dAmato,States v. 540 F.3d 153 Cir.­ chapter 110—
Elson,2008); v. 577 F.3dUnited States (A) pay equalan amount to the cost

(6th Cir.2009);713 States v. Hosk­United necessaryof medical and related
(7th Cir.2009);ing, 567 F.3d 329 United professional services and devices re-

Stennis-Williams, 927States v. 557 F.3d lating physical, psychiatric,to and
(8th Cir.2009). carefullyhave consid­We care,psychological including non-

reasoningthe of those decisions butered care and ren-medical treatment
respectfully disagree. indered accordance with a method

* * * healing recognized byof the law of
treatment;the ofplaceWe hold that the costs of the Naval

Laboratory’s investiga-internalResearch (B) pay equalan amount to the cost
“necessary expensesnot ... in-tion were necessary physical occupa-of and

in the investi-during participationcurred rehabilitation;therapytional and
thegation prosecutionor of offense” for and

purposes Mandatoryof the Victims Resti- (C) reimburse the victim for income
tution Act. reverse theWe District Court’s bylost such victim a ofas result
judgment ordering restitution. offense;such

So ordered. (3) resultingin the case of an offense
bodily injuryin also in theresults

APPENDIX victim, paydeath of a an amount
equal necessaryto the cost of funeral§ 3663. Order of restitution

services;and related* * *

(4) any case,in reimburse the vic-(b) may requireThe order that such
necessarytim for lost income anddefendant—

care, transportation,child and other(1)in resultingthe case of an offense
expenses participationrelated to in

damagein to or loss or destruction of
investigation prosecutionthe or of

property of a victim of the offense—
pro-the offense or attendance at

(A) propertyreturn the to the own- offense;ceedings to therelated
propertyer of the or someone des- (5) case, (oranyin if the victim if the
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